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Before: Smolenski, P.J., and Michael J. Kely and Gribbs, JJ.
MICHAEL J. KELLY, J. (dissenting).

Because | conclude that the evidence established that neither Betty Mudge nor Ray Mudge
actualy reported Julie Zemke' s misuse of the dog tag funds to a public body, | respectfully dissent from
the mgority’s holding that the trid court erred in granting defendants motion for summary digposition
because plaintiffs were engaged in protected activity under the Whistleblowers Protection Act.

The Whistleblowers Protection Act was enacted to protect employees who report violations of
laws and regulaions, with the underlying purpose of protecting the public. Dolan v Continental
Airlines, Mich ; NwW2d  (Docket No. 102413, rel’d 5/20/97) dip opinion at 6-7;
Chandler v Dowell Schlumberger, Inc, 214 Mich App 111, 121; 542 NW2d 310 (1995). Asa
pand of this Court explained in Chandler, supra:

Violations of laws, rules, and regulations by employers do not just harm their
employees but, by definition, dso harm the interest of the public at large. However, the
public is obvioudy not as likely to discover these violations as are employees. Statutory
protection of the employee who reports a violation serves to encourage reporting by an
employee who might otherwise be fearful of the consequences. Asaresult, the publicis
better served. In contrast, we do not believe that protection of employees who ether
are unable or unwilling to report violations of laws, rules, or regulaions sgnificantly
encourages reporting. In fact, it is arguable that such protection under the WPA could



discourage actud reporting where employees are cognizant that they will be protected
absent any invocation of their civic duty [to report wrongdoing]. 1d.

Thus, the WPA offers no protection to employees who are not engaged in protected activity, which the
Act defines as reporting, or being about to report, a violation or a suspected violation of law, regulation,
or rule promulgated pursuant to law, to a public body by the employee or a person acting on the
employee sbehdf. Id. at 114.

The evidence established that neither Betty, Ray, nor anyone acting on their behaf reported
Zemke s wrongdoing to a public body. Betty did not report the Zemke incident to Erik Mayernik or to
any member of a public body. Neither did she instruct her husband Ray to report the violation on her
behdf. Ray did not inform Betty beforehand that he planned to consult Mayernik; she found out that he
had done so only &fter the fact. While it is true that Betty was the “unwitting source’ of information
concerning the misuse of public funds, she was not the whistleblower.

Maintiffs contention that Ray was Betty’s agent and that Ray reported the offense to Mayernik,
who was acting in his capecity as a public officid, is belied by the depostion testimony. Ray merdy
sought from Mayernik, as atrusted family friend and current law student, advice regarding the legdity of
Zemke's action and the possble ramifications of Betty's falure to timely discover and report her
supervisor's impropriety. Ray was not, in common understanding, “reporting” the check-cashing
incident to Mayernik as a police officer, but was merely seeking his friend's counsd. When Mayernik
informed Ray the following day that he had indeed reported Zemke's violation to the Sheriff's
Department and a representative from that office was on its way to his wife's office to investigate, Ray
was shocked and unequivocaly protested. Mayernik testified, “[The Mudges] didn’'t want meto talk to
[the Sheriff's Department] or actualy report the crime . . . until after they[] had an opportunity to
discuss. . . what they were going to do.”

The only inference to be drawn from the evidence is that Mayernik exceeded the bounds of his
friend's conaultetion. As the magority aptly recognizes, Mayernik was acting pursuant to his
independent duty “[a]s a police officer sworn to uphold the law” when he contacted the Sheriff’s
Department. Thus, he was not acting on the Mudges behdf at al when he independently decided to
contact the proper authorities. The Mudges were smply unwilling to report Zemke's wrong, and
therefore fl outsde the aegis of the Whistleblower’s Protection Act. 1d. a 121. Ray Mudgge s thought
process is not tracked by the mgority and may not be important to its dispostion but Betty, the
employee, clearly did not report and clearly was not “about to report” a violation to anybody, public or
private.

In light of these consderations, | would vote to affirm the tria court’s order granting defendant’s
moation for summary digposition as to plaintiffs clam for violation of the Whigtleblowers Protection
Act. Therefore, | find no reason to further address the issue whether plaintiffs provided sufficient
evidence to egtablish a genuine issue of materid fact regarding the pretextual nature of defendants
explanation for Betty’s suspension. Laglly, | agree with the

-2-



mgority’s concluson that the trid court did not err in disposing of plaintiffsS due process clams by
granting defendant’ s motion for summary dispogtion asto thisissue.

| would affirm.
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